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Thi s appeal has been taken in accordance with 46 U S.C. § 7702 and 46 C.F.R 8§

5. 701.

By an order dated 27 February 1992, an Adm nistrative Law Judge of the United
States Coast Guard at New York, New York, revoked Appellant's docunent upon finding
proved a charge of use of a dangerous drug. The single specification supporting the
charge all eged that Appellant used dangerous drugs as evidenced in a urine specinmen
coll ected on or about 21 June 1991, which subsequently tested positive for the
presence of dangerous drugs.

The hearing was held at Providence, Rhode Island on 31 Cctober 1991. Appell ant
appeared at the hearing with professional counsel by whom he was represented
t hr oughout the proceedi ngs.

Appel l ant responded to the charge and specification by denial as provided in 46
C.F.R 8§ 5.527. The Investigating Oficer introduced seven exhibits into evidence
and two witnesses testified at his request. Appellant did not testify on his own

behal f, nor did



he call any w tnesses. He introduced one exhibit into evidence and actively
cross-exam ned the CGovernment's w t nesses.

The Administrative Law Judge's final order revoking all docunents issued to
Appel l ant was entered on 27 February 1992, and was served on Appellant's counsel on
4 March 1992. Appellant filed a notice of appeal on 30 March 1992, requested a
14-day extension on 28 April 1992, and filed his conpleted brief on 18 May 1992,
within the filing requirenents of 46 CF.R § 5.703. Accordingly, this matter is
properly before the Commandant for review

Appearance: J. Drew Segadelli, Attorney for Appellant, P.O Box 432, Buzzard's
Bay, Massachusetts, 02532.

El NDI NGS OF FACT
At all times relevant herein, Appellant was the hol der of the above captioned

docunent, issued to himby the United States Coast Guard.

On 21 June 1991, Wod's Hole, Martha's Vineyard and Nantucket Steanship
Authority ("SSA"), Appellant's enployer, sought to test Appellant because of
information they had received, to the effect that Appellant m ght have used illicit
drugs the evening before. The information came froma Coast Guard investigator who
had in turn received a report fromthe Cak Bluffs police. Appellant was called to
SSA's administrative offices at Wod's Hol e, Massachusetts. Upon questioning by
Port Captain Canha and the Personnel Manager, M. Parent, Appellant denied any drug
use and volunteered to take a drug test.

SSA normal |y sends enployees to a facility at Stoughton, Massachusetts, an hour
away from Wod's Hole, for urinalysis testing. |In exceptional situations, M.
Parent's duties extend to specinmen collection. Because Appellant declined the trip
to Stoughton, a specinmen was collected at the SSA offices by M. Parent, Personnel
Manager for SSA. M. Parent had observed about 50 specinmen collections but had

never before taken a



specinmen. M. Parent collected a urine specinen from Appellant using a collection
kit and procedures provided by Goddard Cccupational Health Services Center, which
provi des Medi cal Review Oficer (MRO) services for SSA

Appel l ant was escorted to the office restroomby M. Parent and Captain Canha,
where he filled the specinmen bottle and returned it to the collector. A
t anper - proof seal was applied and identified with Appellant's and the collector's
initials. Appellant signed the Drug Testing Custody and Control form (DTCC) to
aut henticate the specimen. The sealed bottle was then sealed into a box in simlar
f ashi on.

The speci nen box was in the hands of M. Parent until a courier picked it up
for the testing laboratory, Goddard Cccupational Health Services Center (Goddard).
Goddard is certified by the National Institutes on Drug Abuse (NI DA) as an approved
testing facility under guidelines promul gated by the Departnment of Heal th and Human
Ser vi ces.

At CGoddard, Appellant's urine specinmen tested positive for cocaine netabolite.
A certified copy of the test report was forwarded to Dr. Eisen, who functioned as
Medi cal Review O ficer (MRO for SSA. The MRO verified the report and the chain of
custody of the specinen and interviewed Appellant by tel ephone on 1 July 1991.

Appell ant did not report any nedical condition which mght account for the
evi dence of cocaine use. Based on the report and her conversation with Appellant,
the MRO reported the test as positive for cocaine use by executing the requisite
portion of the Drug Testing Custody and Control (DTCC) form The instant charge and
specification are based upon the MRO s finding.

BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the Admi nistrative Law

Judge revoki ng Appel l ant's docunent. Appellant sets forth the follow ng bases of
appeal :

1. The Administrative Law Judge erred in finding that Appellant voluntarily
took the drug test. Appellant urges that he was threatened with the loss of his job

if he did not provide a specinen.



2. The Administrative Law Judge erred by not excluding the drug test results
where the guidelines for "reasonabl e cause" testing, 46 C.F.R § 16.250, were not
nmet .

OPI NI ON

| Al t hough not raised by Appellant, the sufficiency of the charge and
specification presents an issue. The specification, even as nodified by the
Investigating Officer, is defective in that no particular date of drug use is
specified and that no particular drug is naned. As witten, the specification does
not "enable the respondent to identify the act or offense so that a defense can be
prepared." 46 CF.R § 5.25

Even so, Appellant raised no objection to the charge or the specification [TR
10] and all issues were fully litigated. On the record, Appellant and his counse
were aware of the nature of the Governnment's case and were prepared to defend
against it. |d.

The defects in the specification do not demand reversal of the decision bel ow
Fi ndi ngs to support revocation of a seaman's docunent need not depend upon the
original specification, so long as Appellant had actual notice and the appropriate

questions were litigated. Kuhn v. Gvil Aeronautics Board, 183 F.2d 839 (D.C.

Cir.1950); Appeal Decisions 2422 (G BBONS); 2416 (MOORE); 2166 (REG STER); 1792

(PH LLIPS). Where the record nakes clear that the parties understand exactly what
the issues are, the parties cannot afterward claimsurprise or |lack of notice or

ot her due process shortcom ng. Kuhn, supra; see also Commandant v. Buffington, NTSB

Order EM 57 (1977); Appeal Decision 2416 (MOORE). Since there was no prejudice to

Appel l ant and he raised no objection to the adequacy of the specification, the

Deci sion need not be set aside at this point. Appeal Decision 2386 (LOUVI ERE)

1.
Appel l ant effectively asserts that, because he m ght have been di scharged had

he refused to provide a urine specinmen, it cannot have been provided voluntarily.

di sagr ee.



As the Adm nistrative Law Judge determ ned, M. Parent's testinony was
uncontradi cted and uni npeached. [Decision & Order 9] Despite the conjectures and
suggestions of Appellant's counsel in vigorous cross-exam nation, M. Parent's
testinony renai ned unshaken that Appellant voluntarily gave a specinen. [TR 83].
Mor eover, Appellant volunteered to be tested before being told he mght |ose his
job. Id. Appellant was subsequently told he m ght refuse the test, yet he
continued to cooperate. [TR 90]. No other evidence was brought. Appellant neither
testified hinself nor called Captain Canha, who had been present throughout the
collection process. Wiile no inference to Appellant's detrinent will be drawn from
Appellant's decision not to testify, neither may his silence refute the
uncontroverted evidence of other witnesses (i.e., M. Parent).

The concl usions and findings of the Adm nistrative Law Judge will not be
overturned unless they are without support in the record and inherently incredible;

that is not the case here. Appeal Decisions 2424 (CAVANAUGH), 2423 (MESSELS), 2422

(@ BBONS). M. Parent's testinobny was not only uninpeached; it was undisputed. [TR
108]. Accordingly, | agree with the Administrative Law Judge's finding that
Appel Il ant voluntarily provided the urine specimen.

1.

Appell ant's argument that the test was not voluntary, supra, seens to have been
i ntended as foundation to support the assertion that the requirenents for
"reasonabl e cause" testing were violated. 46 C F.R 8§ 16.250. Because Appellant's
first argument is without merit, | decline to explore the bounds of reasonabl e cause

testing.

CONCLUSI ON
The findings of the Adm nistrative Law Judge are supported by substanti al

evidence of a reliable and probative nature. The hearing was conducted in

accordance with the requirenents of applicable | aw and regul ati ons.



ORDER
The decision and order of the Adm nistrative Law Judge dated 15 Novenber 1991,

i s hereby AFFI RVED.

/1Sl

J. W KI M
J. W KI M
Admiral, U S. Coast CGuard
COVIVANDANT

Si gned at Washington, D.C., this 11t h

day
of June , 1992.
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